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Unforeseeable 


“Unforeseeable’’ is defined in the Red, Yellow and Gold Books as ‘‘not reasonably 
foreseeable by an experienced contractor by the date for submission of the Tender’’. The 
definition in the MDB moves the point at which the relevant matter must not have been 
reasonably foreseeable by an experienced contractor back 28 days, to the Base Date.? 


The test of reasonable foreseeability is well known to common law jurists and construction 
practitioners. The intention of this test is to apply an objective measure of foresight to the 
factual circumstances surrounding the physical conditions known at the time of submission 
of the Tender (or Base Date (M)), and to use that foresight as a basis for determining the 
Contractor’s entitlement. 


Three important factors in the definition of ‘‘unforeseeable’’ should be noted. 


First, the test to be applied is not whether an event or circumstance was foreseeable, but 
whether it was reasonably foreseeable. It is arguable that most events or circumstances 
could strictly be said to be foreseeable, even if they are very unlikely. 


Second, the standard to be applied when assessing whether an event or circumstance was 
reasonably foreseeable is that of an experienced contractor, which is higher than that of an 
ordinary contractor, and is an industry standard, not that of a layman. 


Third, the test concerns what was reasonably foreseeable at the date of the submission of 
the Contractor's Tender or, in the MDB, at the Base Date. It must therefore be considered 
within the context of Sub-Clauses 4.10 and 4.11, and it is on the basis of these provisions 
that the issue of whether an event or circumstance was reasonably foreseeable must be 
assessed. 


Under Sub-Clause 4.10, the Contractor is deemed to have obtained “all necessary 
information as to risks, contingencies and other circumstances which may influence or affect 
the Tender or the Works’’ and deemed to have inspected and examined the Site, its 
surroundings, and all data provided by the Employer under the first paragraph of Sub-Clause 
4.10 in relation to sub-surface and hydrological conditions at the Site. Moreover, he is 
deemed to the extent that was practicable (taking account of cost and time) to have been 
satisfied before submitting the Tender as to the ‘‘form and nature of the Site, including sub- 
surface conditions” and “hydrological and climatic conditions” and, under Sub-Clause 4.11, 
deemed to have satisfied himself as to the sufficiency of the Accepted Contract Amount on 
the basis of all the matters in Sub-Clause 4.10. 


The burden of proof is on the Contractor to establish that an event or circumstance was 
Unforeseeable. Whether a particular event or circumstance was ‘‘reasonably foreseeable’ 
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necessarily involves the exercise of judgement and thus can attract conflicting views 
(sometimes markedly so). 


Ultimately, the question of what is reasonably foreseeable will be a matter for expert 
evidence.” 


The following should be taken into account whenever the foreseeability (or lack of) is to be 
assessed: 


e information generally available at the “before invitation to bid” stage; 
e information provided by the employer (such as geotechnical surveys); 
e results of the contractor’s own surveys at the bid preparation phase; 


e subjective factors, that is, what a well-experienced “reasonable” contractor should 
and could foresee, based on the above information, sources and site investigation. 
When an issue as to what was, or was not foreseeable is to be decided, the most 
significant argument, however, is what the contractor had allowed or enabled 
through their own on-site actions and how they had responded to the resulting 
situation. 


In respect of early warning principles, the rule is, therefore, to notify the employer of any 
unforeseeable conditions at once, whenever they appear, and to coordinate the steps to be 
taken to eliminate the related risk of non-compliance with the contract. Another useful tool 
for analyzing what is, and what is not, foreseeable may be a requirement placed upon the 
bidder to submit (along with their bids) all information and data used during bid preparation. 
This information will then become available to the other bidders. For example, subsequent 
surveys performed by the individual bidders and details of expenses incurred in connection 
with them. Should an unsuccessful bidder (at the preparation phase) assess a particular 
hazard as foreseeable, the successful bidder cannot claim the same hazard as being 
unforeseeable.? 


Construction projects are subject to physical conditions that affect the performance of work. 
FIDIC contracts assign such risks to the owner as long as such conditions are unforeseeable 
(Sub-clause 4.12 Unforeseeable Physical Conditions). 


The criterion for determining whether such conditions are unforeseeable or conditions that 
should be accounted for by the contractor is stated in Sub-clause 1.1.85, that defines 
unforeseeable as “not reasonably foreseeable by an experienced contractor by the Base 
Date” .* 


The contractor is under duty to investigate the site and learn about any condition that 
might affect the performance of work, and subsequently the cost. However, if the contractor 
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was required to hold the risk of unforeseeable physical conditions, this could lead to 
incorporating high contingencies in the bid price and increasing significantly the inherited 
uncertainty in estimating construction costs. The owner’s obligation in the case of 
unforeseen physical conditions includes granting additional time and/or compensating the 
contractor for additional costs with no profit.° 


In analyzing the condition of unforeseeability, and in line with the definition of 
“Unforeseeable” in Sub-Clause 1.1.6.42 and of “Prudent Industry Practices” at Subclause 
1.1.5.25 of the Conditions of Contract, the Claimants contend that the Arbitral Tribunal must 


determine what a hypothetical tenderer exercising Prudent Industry Practices could have 


reasonably foreseen at the date of Tender, based on the entire history of the RFP period and 
all of the knowledge that_a reasonable tenderer would have gained but also taking into 


consideration the practical limits that the actual tenderers faced. 


The Arbitral Tribunal must consider what the hypothetical tenderer reasonably could have 
known at the time and not any other facts that became known later or which may have been 
within the knowledge of the ACP. ê 


Lastly, in Impressa Castelli Construzioni Edilizie S.p.A. v. Kuwait,’Claimant has entered into 
tender of construction. Claimant requested for arbitration and puts forward subsidiarily that 
the parties' consent has been vitiated by a mistake, because the extension of time had been 
fixed at ten months as the parties deemed that this time-period would be sufficient to 
perform the Contract. However, it turned out later that this belief was erroneous. 


In one of the tribunal’s assessment, the tribunal has emphasized the following: 


“The Arbitral Tribunal notes that in his book “Al-Waseet fi Al Qanoun Al Medani” 
(Tome I, page 720) Professor SANHOURI lays down the following conditions for this 
doctrine as follows: 


(a)the exceptional circumstance which occurs after conclusion of the Contract must 
have a general character (such as an earthquake, a war, strikes, imposition or 
suppression of taxes, considerable increase of prices, etc). The exceptional 
circumstance must not be peculiar to the debtor but must be general. In this respect, 
the Arbitral Tribunal deems that the conditions of implementation of Article 198 of the 
Kuwaiti Civil Code are fulfilled with respect to the increase in price. 


(b)the exceptional circumstance must not be foreseeable. 


The Arbitral Tribunal notes in this respect that the Contract had been entered into on 
February 20, 1979 when increase in oil prices were already known and foreseeable 
after the war of 1973. Indeed, the oil producing countries met periodically in order to 
decide price increases. 


Ibid. 


‘Jan de Nul N.V., Sacyr S.A., Webuild S.p.A. (formerly Salini Impregilo S.p.A.), Grupo Unidos por el Canal (GUPC) v. 
Autoridad del Canal de Panama (ACP), (Partial Award), ICC Case No. 20910/ASM/JPA (C-20911/ASM), 21 September 
2020' 


Impressa Castelli Construzioni Edilizie S.p.A. v. Kuwait (Award), ICC Case No. 5403/RP/BGD, 24 July 1987. 


Consequently, the Claimant could foresee the increase in oil prices and the Arbitral 
Tribunal moreover deems that an experienced contractor must take into account, 
under these circumstances, a possible increase in the price of oil and fuel. 


Thus the Arbitral Tribunal deems that this condition has not been fulfilled. 


(c)The exceptional circumstances must make performance of the Contract 
burdensome and not necessarily impossible. 


This is a difference between exceptional circumstances and “force majeure”...” 


